Voiume XTV. 


Massachusetts 
Law Quarterly 


Special Number, January, 1929 (and Supplement) 


CONTENTS 








Routes of MEMBERSHIP IN THE MassacnusetTts Bar ASssocraTION . 
Routes as To Non-Restpent MemMBersHiP IN THE Boston Bar AssoctraTIon .« 


Aporess oF Freperick W. MansFIELp, Presmpent oF THE Massacuusetts Bar 
Association at THE Bench and Bar Dinner, Novemper 22, 1928!. 


YPar Vanisuora Lrmiganr . . . . . . ~~... «  Dinbar F. Carpenter 
(A Discussion.or Certain Jupiciat Practices 

/ Odinuxs Dickens as A Lecat Hisrortan 
Mr. Josrice Hoimes ww His Exonty-Eicata Year— Wir Porrrarr . 

f APPOINTMENTS TO THE SuPREME JupicIAL CourT 


<>) Tae Fourtfa-Rzporr or tar Jupician Counc, —Remarxs or Joszpn H. 
Crvamon, Esq., at A Recent Meeting or toe Law AssocraTion or Mass— 
t ACHUSETTS . 


Memoranpoum BY Pair Nicnors, Esq., CHAIRMAN OF THE COMMITTEE ON 
Le@isLaTIon ty Support or SENATE Bri 38, RELatIveE To APPEALS IN CaP- 
TRAE RAND fC Sok ot is Bop eee OL Oe 


, CONTENTS OF SUPPLEMENT TO THIS NUMBER 
Report or Atrorngy GENERAL For THE YEAR Enpine Noy. 30, 1928 


————ooooool=~=—yy—~—~=E=={]EEeee=EI"=—_—_[=>l=]™l*]]]]>]>]™_™___—_——>>>>>>>>>>=—_—_———— 


Issued Quarterly by the 
MASSACHUSETTS Bar ASSOCIATION, 60 State St., Boston, Mass. 





MASSACHUSETTS BAR ASSOCIATION 
OFFICERS FOR 1928-1929 


President. 


FREDERICK W. MANSFIELD, 
Boston. 


Vice-Presidents. 


WILLIAM CALEB LORING, 
Boston. 


WILLIAM B. STEVENS, 
Stoneham. 


Treasurer. 
JOHN W. MASON, 
Northampton. 


Secretary. 


FRANK W. GRINNELL, 
60 State St., Boston. 


Assistant Secretary. 


DUNBAR F. CARPENTER, 
50 State St., Boston. 


Members of the Executive Committee. 


GEORGE R. NUTTER, ex officio, 


Boston. 
Boston. 
Boston. 
Holyoke. 
Cambridge. 
DUNBAR F., CARPENTER, Winchester. 
Fall River. 
Boston. 
Waltham. 


J. CoLBy BASSETT, 
Henry E. BELLEW, 
Frep F. BENNETT, 
FRANCIS J. CARNEY, 


JOHN B. CUMMINGS, 
RIcHARD C. CURTIS, 
Georce P. Drury, 
THomas J. HAMMOND, 


Northampton. 





Bert E, HOLLAND,. 
Oscar A. MARDEN, 
Georce H. MirIcx, 
Guy NEWHALL, 
Pur NICHOLS, 
DANIEL T. O’CONNELL, 


Boston. 
CARLTON T. PHELPS, North Adams. 


Boston. 
Lowell. 


ABRAHAM E. PINANSKI, 
JAMES C, REILLY, 

IrnvING W. SARGENT, Lawrence. 
RALPH S. SPOONER, Springfield. 
RAYMOND S. WILKINS, Winchester. 


The President, the Retiring President, the Secretary and the Treas- 
urer are members of the Executive Committee, ex officio. 





Entered as Second-Class Matter at the Post Office at Boston. 











Pe ee 


7 
~ 





MEMBERSHIP IN THE 
MASSACHUSETTS BAR ASSOCIATION 


The attention of members of the bar is called to the rules as to 
membership in the Massachusetts Bar Association. 


‘‘Any member of the legal profession in good standing, prac- 
‘ticing in the Commonwealth of Massachusetts may become a member 
by vote of the Association or of the Executive Committee upon recom- 
mendation of the Committee on Membership, and upon paying the 
jannual dues of the current year.’’ The annual dues are $5.00. Can- 
didates should be proposed in writing by one or more members of the 
Association and the proposal should be sent to the Secretary, F. W. 
F Grinnell, 60 State St., Boston, or to the Assistant Secretary, Dunbar 
| F. Carpenter, 50 State St., Boston, or to the Chairman of the Com- 
mittee on Membership, J. Colby Bassett, 30 Federal St., Boston. THE 
“MassAcHusETTS LAW QUARTERLY, published by the Association, and 
‘containing much information as to Massachusetts law and legal 
history, is sent to each member of the Association without charge. 


‘(NON-RESIDENT MEMBERSHIP IN THE BAR ASSOCIATION 
OF THE CITY OF BOSTON 


As they are not generally known, the attention of members of the 
Massachusetts Bar Association, outside of Boston, is called to the fol- 
lowing rules as to non-resident membership of the Bar Association of 
the City of Boston: 

Non-RESIDENT MEMBERS 
Any member of the Bar regularly admitted to practice in any 
state of the United States or in any foreign country not residing 
in or practicing law in the City of Boston elected to membership 
by vote of the Council. The dues for non-resident members are 
$5.00 per annum. 
MEMBERSHIP APPLICATION 
Application for membership, both resident and non-resident, 
should be made to Alexander Wheeler, Esquire, Secretary of the 

Committee on Admissions, 199 Washington Street, Boston. Tele- 

phone, Hubbard 4530. Membership Application Blanks may 

also be obtained at the rooms of the Association, the Parker 

House, Boston. 


' Non-resident membership includes the privilege of using the 
bunge and dining room of the Association at the Parker House, and 
e receipt of the Bar Bulletin. Arrangements have been made with 
ihe hotel so that members on reasonable notice may secure bedrooms 
in the hotel at the usual rates. 








ADDRESS OF FREDERICK W. MANSFIELD, ESQ., NEWLY- 
ELECTED PRESIDENT OF THE MASSACHUSETTS 
BAR ASSOCIATION, AT THE BENCH AND BAR 
DINNER OF THE BAR ASSOCIATION OF THE CITY OF 
BOSTON, AT THE CHAMBER OF COMMERCE, THURS- 
DAY, NOVEMBER 22, 1928. 

Mr. President, Fellow Members of the Bar: 

The business meeting of the Massachusetts Bar Association 
today terminated so soon after the election of officers that I had 
little opportunity of telling the members how much I appreciated 
the very high honor which they had accorded me. Since probably 
all of the members of the Massachusetts Bar Association who 
attended the meeting today are here this evening, and surely a large 
percentage of all who are here are probably members of the Massa- 
chusetts Association as well as that of the City of Boston, I wish to 
take this opportunity to say that I keenly realize the very great 
compliment that my fellow members of the bar have paid to me in 
selecting me to be their president. I realize fully my own limita- 
tions and I know that many older and better men have been passed 
over by the Nominating Committee. I can only thank my fellow 
workmen at the bar for this high honor and assure them that I will 
endeavor to be worthy of it. 

My remarks will be very brief. I merely wish to refer to a few 
subjects which seem to me deserving of some thought by the bar. 
The law and lawyers have always been severely criticized, and I 
suppose they always will be. Much criticism is being levelled at the 
law and lawyers now—here in Massachusetts to some extent and 
in other parts of the country to a very considerable extent. Passing 
over the current gossip as to unprofessional practice in relation to 
tort claims which are already under investigation here, attention 
may be called to another very prolific source of dissatisfaction and 
discontent on the part of the public—and that is the delay in dis- 
posing of law cases. ‘‘The law’s delay’’ has become a proverb. In 
Massachusetts at the present time the law’s delay is not directly im- 
putable either to the law or to lawyers. It arises largely at the 
present time, at least, from mechanical progress in the development 
of the automobile. 

Perhaps there are too many laws. Perhaps we grind them out 
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too rapidly. Perhaps they are not always well drawn, and this may 
result in cluttering our law reports with unnecessary cases. But I 
think on the whole, the draftsmanship of public laws in Massachu- 
setts is excellent. It will not be necessary in this state to invoke a 
remedy referred to by a contributor in a recent number of the Eng- 
lish Law Quarterly Review, who, in deploring the slovenly way in 
which certain acts of Parliament were drawn, quoted a passage from 
Gibbon’s Decline and Fall of the Roman Empire about the people 
of Locria, to the effect that among the Locrians any person who pro- 
posed the adoption of a new law was required to step forward before 
the assembly of the people with a rope around his neck, and if the 
law that he proposed was rejected the rope was seizéd by the popu- 
lace and he was immediately strangled to death. 

I think the draftsmanship of Massachusetts Statutes cannot be 
generally assailed, but there may be a just criticism of their copious- 
ness. 

But the greatest cause of delay in the courts at the present time 
in Massachusetts as in other states is the increase in motor vehicle 
litigation. In Massachusetts in 1927 there were registered 819,000 
motor vehicles. There were in round numbers 700 deaths and 
32,000 personal injury eases. This year up to date I was, today, 
informed by the Registrar of Motor Vehicles, there have been in 
round figures 850,000 motor cars registered in Massachusetts, and 
Captain Parker thought it would be safe to say that in the remain- 
ing weeks of this year there would be 10,000 more cars registered 
making an approximate figure for the whole year of 860,000 cars. 
And it is safe to say that the death and accident record will be 
higher, in equal proportion. Probably there will be this year be- 
tween 800 and 900 deaths and between 35,000 and 40,000 personal 
injury cases. 

From October, 1926, to February, 1927, 3,200 motor vehicle 
eases were entered in our Superior Court. For the same period in 
1927-1928, 7,300 such cases were entered—an increase of about 128% 
while in all other cases there was only 1.6% increase. 

In the Municipal Court of the City of Boston in 1927 there 
were 1,887 motor vehicle cases entered—not civil, but violations of 
motor vehicle law—and in 1928 up to the present time 3,916, an 
increase of more than 100% and more than 2,000 cases. 

Now, brethren of the bar, something ought to be done about it. 
Something must be done about it. Something will be done about it 
—and we are the people who ought to do it. 
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The inertia of the bar when confronted by problems that in- 
volve its own very existence passes all understanding. The bar can 
only become articulate and vocal through the bar associations. True 
many lawyers are not members of any bar association. Mr. Nutter 
told us today that there are in Massachusetts about 8,000 lawyers— 
not all of them, of course, members of any bar association. But bar 
associations ought to take the initiative in solving problems that so 
vitally affect the bar. There must be a reform in legal procedure— 
and if the bar doesn’t undertake it then laymen will. 

In England before the Judicature Act of 1875 English pro- 
cedure was in a scandalous and chaotie state. The law and lawyers 
would do nothing and finally a Royal Commission was appointed 
which thoroughly investigated the problems and its report resulted 
in the great Judicature Act. This Royal Commission although com- 
posed of judges and lawyers was appointed as a result of a report 
of a Parliamentary Committee. This committee was originally com- 
posed of lawyers and judges but their report was unsatisfactory and 
Parliament added two business men. From that time up to the 
present time the Parliamentary Committees having to do with legal 
business have always contained a large and increasingly greater 
number of laymen. The commission did a thorough job in revising 
the entire court procedure of the Empire, which satisfied the publie 
although it did not satisfy a great many lawyers. This is a problem 
not only in Massachusetts but in other states. The Governor-elect 
of the State of New York thought this subject of sufficient impor- 
tance to refer to it in his speech of acceptance and he has made the 
simplification of legal procedure one of the main objects of his ad- 
ministration. The people are getting restive. Business men are 
becoming disgusted. They are trying to devise ways and means to 
avoid litigation altogether as is shown by the growth of arbitration 
cases among business men. This reformation of legal procedure is 
a lawyer’s job. The bar ought to undertake it, and at once. We 
ought to be able to do a much better job than laymen as we know 
more about the subject. We ought to be able to do here in our own 
way what has been done in England. 

Two years ago, when I spoke briefly at one of these dinners, I 
called attention to the speed with which the Court of Criminal 
Appeal in London had disposed of a notorious murder ease, it 
having been my good fortune to attend the hearing on the appeal in 
1924, when we went across with the American Bar Association. The 
defendants, a man and woman, had been convicted of murder three 
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weeks before, in the Old Bailey. The argument before Lord Chief 
Justice Hewett started at 10 o’clock in the morning and at one 
o'clock in the afternoon the arguments were finished, and, without 
leaving the bench, the presiding Lord Chief Justice disposed of the 
case viva voce, right then and there, dismissing the appeal, and that 
was the end of the case. A very few weeks later—in fact, when we 
were on the ocean on our way home, we learned by radio that the 
murderer had been hung, the sentence of his woman accomplice 
having been commuted by the Home Secretary. 

The celerity with which English Courts transact publie busi- 
ness was again illustrated in the case of the Chinese law student 
from Columbia University, who was convicted of the murder of his 
wife in England. We read in press dispatches last week that his case 
was coming up on appeal before Lord Chief Justice Hewett and the 
defendant elected to try his own case. He was permitted to call 
witnesses and new witnesses testified for the first time at the hear- 
ing on the appeal. Last Monday we read that the appeal had been 
dismissed. He had been convicted originally in the Old Bailey on 
October 23 and on November 19 his appeal had been heard and dis 
missed, the Lord Chief Justice of England delivering the opinion 
viva voce without leaving the bench. And the defendant has no 
right of appeal to the House of Lords. Appeals to the House of 
Lords are granted in England only when the judges think there is 
a question of law sufficiently important to warrant certifying the 
cases up to the House of Lords. In a very few weeks we will prob- 
ably read about the execution of this murderer. 

Now law business is public business and the celerity with which 
our English brethren dispose of public business is something that 
we ought to emulate here. It can be done, and it ought to be done 
at the instance of the bar. 

There is room for improvement in our procedure in criminal 
eases, but there is more need of improvement in reference to our 
civil eases. 

The Judicial Council has endeavored and is now endeavoring 
to simplify legal procedure. I happen to be a humble member of 
the Council and do not presume to speak officially for it. But it is 
not improper for me to say that our fourth report which will soon 
be sent to the Governor suggests ways for dealing with the alarmmg 
increase in motor vehicle cases. Many persons think that these cases 
ought to be removed entirely from the courts and be disposed of by 
a commission in a method similar to the procedure in workmen’s 








compensation cases. I think I am betraying no confidence when I 
say that the Judicial Council does not agree with that view. Every 
member of this Council is a lawyer, five of them are judges either 
active or retired. They all desire to see legal matters disposed of 
before legal tribunals. It may be necessary to take away the right 
of jury trials from all persons applying for a license to operate 
automobiles on our streets. It may be necessary to divert all such 
cases to the District Courts in the first instance in order to relieve 
the tremendous pressure upon our Superior Court. To those mem- 
bers of the bar who would naturally protest against such proposals 
we only say that unless some such restrictions are adopted the bar 
may lose this business entirely. We had better do what we can to 
keep this business within the courts by adopting certain rules of 
procedure than, by failing to do so, to see this business taken out of 
the courts and out of the lawyers’ hands entirely. 

And the Judicial Council ought to have more active support 
from the bar of this Commonwealth and from all the bar associa- 
tions. It is not enough for a bar association to approve of the 
recommendations of the Judicial Council. If those recommenda- 
tions meet with the approval of the various bar associations then 
they ought to receive their vigorous militant support. The bar 
ought not only to become vocal but eloquent—even vociferous—in 
its insistence that these experiments be tried. Committees ought to 
be appointed to attend the hearings before the Judiciary Commit- 
tee and the committee on legal affairs and other committees at the 
State House to advocate the adoption of these measures. 

Our Judicial Council has only advisory powers. We strive 
assiduously throughout the year to do things for the benefit of the 
profession and of the public and if our work is approved that 
approval should be indicated by something more than a perfunctory 
approval—by the more active co-operation of the bar. 

The necessity of doing something is paramount and I repeat— 
the lawyers for their own sakes ought to do it. If they don’t they 
are very likely to have it done for them and probably in a way they 
will not like. 
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THE VANISHING LITIGANT 

The Fourth Report of the Judicial Council challenges atten- 
tion to a situation which is too little appreciated by the bar, and 
yet is of vital importance to the bar in general, and particularly 
to those lawyers engaged in trial practice. 

In view of the increasing congestion of the dockets as disclosed 
by the Council’s statistics, it may sound paradoxical to speak of 
vanishing litigation, but, nevertheless, the present trend is in that 
direction. 

Of the law entries in all the superior courts from October, 
1927, to February, 1928, 7297, or 52.3 per cent, were motor vehicle 
eases (4th Report, p. 7). The analysis of cases tried in ten coun- 
ties (4th Report, p. 12) shows that of the 1236 cases tried, the per 
cent of tort cases was 73.5, and of these tort cases 71.7 per cent 
were motor vehicle. It will be noted that the percentage of motor 
vehicle cases actually tried in the ten counties, which do not include 
Dukes, Essex, Hampden and Suffolk, corresponds very closely with 
the law entries of such cases from October to February 1927-28, 
52.7 per cent and 52.3 per cent. 

Carrying the analysis still further we get the following: 


All cases Contract Total Torts Motor Vehicle Torts 
No. Percent No. Percent No. Percent Per cent 
to all to all to all to all 
cases cases cases torts 
1236 327 26.5 909 13.5 652 $2.7 71.7 


Fully one-half of the civil cases tried at the present time in the 
Superior Court arise out of automobile accidents. One may hazard 
the guess that the flood of motor cases has not yet reached its 
maximum. In the period October to February 1926-27, the per- 
centage of motor vehicle cases to all eases entered was 32.9 against 
52.3 for the same period one year later. 

This increasing tide of motor vehicle litigation obviously has 
two effects: first, it congests the docket beyond endurance; and, 
second, it tends to drive away ordinary commercial litigation, par- 
ticularly contract cases. In a word, the Superior Court, on the law 
side, is devoting over one-half of its time to motor vehicle litigation, 
and so fast is this type of litigation increasing that the total num- 
ber of untried civil jury cases on June 30, 1928, was 1818 greater 
than on June 30, 1927. 
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It becomes increasingly apparent that the public will not long 
submit to a situation where a trial cannot be had for fifteen months 
after entry. 

If the bar will not move, it is certain that the laymen will. 
The method selected by the laymen will obviously be a commission 
modeled upon the Workmen’s Compensation Commission. 

Just what part the bar would take in hearings before a com- 
mission it is impossible to forecast, but it seems probable that it 
will be small. On this point the Council says: (P. 15) 


‘It should not be overlooked, that the demand for an adminis- 
trative commission to settle motor aecident claims, means the entire 
removal of these cases from the courts, and with that removal the 
practical elimination of the services of the bar in connection with 
such eases.’’ 


Assuming that the motor vehicle eases now amounting to over 
50 per cent of the law work of the Superior Court, are removed, 
would the Superior Court then function satisfactorily, and would 
the inerease in other litigation, undoubtedly now held in check 
because of congestion of dockets, compensate the bar for the loss of 
motor vehicle cases? 

That there would be some increase in other kinds of litigation 
is a fair assumption, but that the trend of business men is away 
from the courts is a fact to be faced. The Judicial Council recog- 
nizes this fact when it says: (P. 15) 


‘But the growth of the arbitration movement throughout the 
country indicates the impatience which laymen have for the slow 
and cumbersome methods of doing business in court.’’ 


A significant indication of the truth of that statement is found 
in the fact that at the Grain Dealers’ National Association Con- 
vention in Boston last October, Dr. Wesley A. Sturges, Professor of 
Law at Yale University, read a paper on arbitration. 

According to the press reports, Dr. Sturges spoke substan- 
tially as follows: 


The grain dealers began to arbitrate disputes between members 
in 1902. Suecess of arbitration methods as a means of keeping 
association or industry members out of court has grown so great 
that coneerns and individuals are showing a tendency to settle 
their misunderstandings even before they become formal controver- 
sies. 

Growth of the practice has come so fast that 150 trade asso- 
ciations with national or interstate membership have adopted it 
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since 1920, and more than twenty-five commodities are now pro- 
duced and distributed under arbitration agreements. 

The dilatory nature of court proceedings, congestion of legai 
calendars, and unfitness of the jury system in complicated commer- 
cial or technical situations have caused thousands of American 
business men to turn to friendly arbitration for settlement of their 
disputes. 

Arbitration methods have attained such importance that special 
legislation in various states is providing for specific performance 
of the agreements and even for the appointment of arbitrators by 
the court in some instances. Such new laws have been enacted since 
1920 in Massachusetts, New York, New Jersey, Pennsylvania, Louis- 
jana, California, Oregon, and Hawaii. The United States also has 
taken similar steps for controlling disputes over transactions in 
interstate and foreign commerce. 


Adverse criticisms of our courts by bench, bar and laity are 
too frequent even to cause comment. Every one agrees that some- 
thing should be done, but no one does anything. It is to this 
curious psychology on the part of the bar, the men who should be 
most interested in maintaining at high efficiency their means of 
support, that this article is primarily directed. Why do lawyers 
see their profession slipping, their prospective clients turning in 
despair to commissions or arbitrators, and yet continue to stand by 
with indifference? Why does the average lawyer oppose, or, at 
best, stand indifferent to, reform of court procedure, when his ob- 
struction or indifference is actually causing him and his fellows the 
loss of the business man as a client? 

By no possibility could ‘‘the thought of man”’ develop all the 
reasons for the indifference of the bar as a whole to the improve- 
ment of legal machinery. Consequently, an attempt to account for 
the prevailing attitude is offered with diffidence. 

The primary reason for the statie condition of procedure is 
probably due to the failure of the bar to realize that our cum- 
bersome pleading and practice have any relation to the bar’s 
earnings. 

The reiterated appeals for a reform in legalistic methods have 
been rested too largely on abstractions, and not enough on the 
lawyer’s enlightened self-interest. To say this is not to reflect 
upon the profession. Few men welcome change. It is not likely 
that a manufacturer delights to scrap a perfectly good machine. 
But if his machine turns out 100 yards of cloth an hour, whereas 
his ecompetitor’s turns out 200 an hour, with the same labor cost, 
manufacturer No. 1 either ‘‘gets a move on”’ or retires. 
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In a word, competition forces the adoption of new methods in 
business. There is and can be no such competition among lawyers. 
They are all forced to use the same machinery. They all start ‘‘at 
scratch,’’ carrying the same weight. No lawyer, therefore, can de- 
vise or use new machinery, and so far from there being any com- 
pulsion to serap, there is every incentive to hold fast to things as 
they are. 

Another reason which suggests itself is that only a part of the 
bar is particularly interested in trial work. It would be idle to 
conjecture what proportion of the lawyers in Massachusetts are 
really active in trying civil cases. It would readily be conceded 
no doubt that much less than one-half of the six to eight thousand 
lawyers practicing in Massachusetts are ‘‘trial’’ lawyers. If this 
be so, something more than one-half of the bar has no vital interest 
in the functioning of the courts—that is no interest greater than 
that of any layman—except perhaps a somewhat keener desire to 
uphold the honor of the profession. As business has developed 
into increasingly larger and more powerful units, ‘‘the business 
lawyer’’, has come into ever greater prominence; and the trial law- 
yer has diminished in importance. 

If the foregoing analysis be sound, it leads to the conclusion 
that only to a part of the bar are the methods of court procedure a 
bread-and-butter matter, It is not unnatural that the active trial 
lawyer should worship the god-of-things-as-they-are. He knows 
‘*the ropes’’. He will not and cannot be expected to welcome 
changes, unless it can be made apparent that the benefits to him of 
new methods will outweigh the disadvantages of sloughing off the 
old habits and putting on the doubtful new. 

There ought to be no difficulty in bringing home to the lawyer 
engaged in the trial of motor vehicle cases, whether for plaintiff or 
defendant, that he must ‘‘think quick’’. Neglect on his part to 
meet the impending crisis is certain to result in the removal of such 
cases to some sort of commission, greatly to his own disadvantage. 

The general trial lawyer might well consider his own pecuni- 
ary interest in simplifying and speeding up procedure. Who knows 
where and when the practice of referring special classes of cases to 
commissions, if once begun with automobile cases, will stop. 

If motor vehicle torts be taken from the courts, why not refer 
street car accident cases to another commission ? 

The most costly form of trial to the lawyer himself is the jury 
trial. 
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In its Report the Council says: (P. 23) 


Competent and experienced judges can try from three to five 
cases without a jury in the time during which it would ordinarily 
take them to try one case with a jury.’’ 


This applies of course to the lawyers as well. If a lawyer 
could try three cases in the time it ordinarily takes to try one, his 
income would increase substantially. If a lawyer recovers a ver- 
dict, his charge, if on a contingent basis, is the same whether the 
trial lasted one week or one day; if on a fee basis, he cannot 
charge five times as much if the trial lasted five days as if it took 
only one day, especially where the verdict is small. In a word, 
the trial lawyer is contributing a lot of time for which he never is 
and never ean be compensated. 

The strange insistence of the bar upon jury trial in all cases is 
not only a heavy burden upon the lawyer, but it is actually the 
cause of his losing business. The average business man dislikes and 
distrusts trial by jury. As Professor Sturges says in his talk to 
the grain men above quoted, ‘‘. . . unfitness of the jury system in 
complicated commercial or technical situations’’ has ‘‘caused thou- 
sands of American business men to turn to friendly arbitration for 
the settlement of their disputes.’’ 

If the bar will not heed Professor Sturges, who be it noted, is 
not making an appeal to lawyers to reform procedure but is simply 
pointing out, to the business men before him, the rapid progress of 
arbitration, it may listen to the warning of Judge Proskauer of New 
York, who in an address before The Association of the Bar of the 
City of New York, reprinted in XIII Massacuuserrs Law Quar- 
TERLY, 2, uttered these words: 


‘*A united and co-operating Bar, backed by an informed public 
opinion, could sweep away our difficulties overnight, and no legis- 
lative enactment will sweep them away unless we have this new 
professional spirit. I venture to propose that the time has come 
for the profession to act and to adopt it. I appeal not solely to 
the profession’s altruistic sense of duty and obligation, but to its 
self-interest as well. As the mass of ineffective and wasteful liti- 
gation increases, the number of great and important causes be- 
comes smaller. Nothing is less profitable in a law office than small 
litigation, and we are coming more and more to the day of small 
litigation because the leaders of business and the profession alike 
simply have not the time or the inclination to invoke the aid of a 
system of law administration as wasteful as our present American 
system.”’ 
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If the statements of the Judicial Council, in its Fourth Report, 
the remarks of Professor Sturges, and the appeal of Judge Pros- 
kauer fail to move the bar of this Commonwealth to action, then 
we may be sure that before long the laymen will strike and’ strike 
hard. 

The task of revising our procedure might indeed appall any 
one lawyer if he had to devise a new plan, draft the necessary bills, 
and press them upon the Legislature. Fortunately no such thing 
is necessary. The Judicial Council created by the Legislature in 
1924, has studied the situation for four years, and has issued four 
annual reports. It is unthinkable that the men composing the 
Council, consisting of both judges and lawyers of deserved emi- 
nence, have in their four years of study, made no recommendations 
of merit; and yet the legislature and the bar as a whole have 
treated the suggestions of the Council with scant respect. 

It is not the purpose of this article to urge or disparage any 
of the recommendations of the Council. Its sole purpose is to 
arouse lawyers from their Rip Van Winkle sleep; to urge upon 
them the necessity from the viewpoint of their own self-interest, of 
studying at least the last report of the Council, and of doing some- 
thing to conserve their practice, under penalty of having public 
opinion sweep the good and the bad alike out of the door, substi- 
tuting for bench and bar so far as humanly and constitutionally 
possible, commissions and arbitrators. 

DunBAR F.. CARPENTER. 
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A DISCUSSION OF CERTAIN JUDICIAL PRACTICES 


A year or two ago someone commented on the professional 
practice indulged in by some judges of probate of appointing a 
judge of probate from another county to act as guardian ad litem. 
The comment was general as to the practice, but received added 
force from the fact that a bill rendered in one ease by a guardian 
ad litem was disputed. Within the past few weeks, emphatic criti- 
cism has been volunteered to us, in separate and entirely inde- 
pendent conversations by several experienced members of the bar, 
of the occasional practice of some judges of probate of appointing 
judges of probate from other counties to the fiduciary positions of 
executor, administrator or trustee where vaeanceies are to he filled 
in the case of large estates. How common the practice is in any of 
these cases, we do not know. Should the practice continue or 
should it be stopped? If it should be stopped, what is the reason ? 

There is nothing, of course, inherently wrong in a judge serv- 
ing in such a fiduciary capacity. In cases of estates or trusts in the 
judge’s own family or among his relatives, he, like any other indi- 
vidual in similar circumstances, may be the natural and most proper 
person who could be selected for the purpose. The same may otten 
be true of estates or trusts among the judge’s friends or acquaint- 
ances with whom his personal relations have been such that he is 
the natural person for them to select. The only limitation which 
anyone would be likely to suggest to the appointment of a judge of 
probate to such position under such circumstances would be the 
obvious limitation of whether the affairs of the estate, or trust, com- 
mitted to his care would take up so large a share of his time or 
attention as to impair the value of his judicial service, which he 
has undertaken to render to the Commonwealth. The salaries of 
probate judges have not been fixed on the assumption that they 
should not do other work. 

The problem under discussion arises where it is not a matter 
of selection growing out of the family or other personal associations, 
but where a vacancy is to be filled by the Probate Court by the 
appointment of some individual independently of any such per- 
sonal associations. Under these cireumstances, what is the sound 
practice? 

This discussion is not written in any spirit of disrespect for or 
criticism of our probate judges. On the contrary, we believe and 
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assume, and shall continue to assume, that where a judge of probate 
selects for such position a judge of probate from another county he 
does so because he thinks that the judicial training and experience 
in connection with the administration of estates and the problems 
arising therefrom, will be of practical value to the estate or trust; 
that the particular individual selected will contribute to the sound 
administration and that there is no practical reason why, under these 
circumstances, he should be excluded from consideration. But is 
there not a practical reason for excluding other probate judges 
from consideration for such positions as a general rule?—for we 
do not suggest there may not be grounds for exception to this, as 
to most general rules. The answer to this question seems to us to 
be found in the appearance of the matter and in the impressions 
as to its tendency which are made upon the minds of the bar and 
of the public. In other words, it is a question not merely of sub- 
stance, but of appearances which directly contribute to, or detract 
from, public confidence in the courts. It leads back directly to the 
often quoted remark of somebody (Lord Hershel, I think) that it is 
not only important that justice should be done, but quite as im- 
portant that the public should believe that justice is done. 

Now, ‘‘judge baiting’’ has been a more or less common sport in 
legal history and we have had a considerable amount of it during 
the last few years so that someone remarked that it appeared to be 
‘‘an open season on judges all the year round.’’ However that may 
be, we believe a professional discussion of certain practices contrib- 
utes to a healthier state of professional and public opinion and, 
consequently, is a better foundation for sustained confidence in the 
administration of the courts. 

As we have observed it, the impression made upon lawyers by 
such appointments as we have referred to, is that its tendency is to 
encourage a common view that it is a more or less mutual practice 
of exchanging compliments between members of the probate bench 
which is likely to cause unfortunate public misunderstanding and 
possible embarrassment in connection with the allowance of accounts 
and the approval of bills for compensation. Of course, in the mat- 
ter of estates and trusts, the compensation of the fiduciary is largely 
standardized in practice. Where there are several joint fiduciaries, 
the apportionment of the amount between the managing trustee or 
executor and his colleagues is a matter which they decide them- 
selves; on the other hand, every now and then questions of compen- 
sation do arise in such eases. In the case of appointments as guard- 
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ian ad litem, and some other fiduciary positions they seem likely 
to arise in any case, as there cannot well be any standard rule as 
to the compensation. 

These things are said, not for the purpose of disparaging or 
criticising any particular appointment by any judge of probate. 
They are intended to express, for the purpose of discussion, some- 
thing which is being freely talked about at the bar, perhaps, more 
than is realized by the judges. Both the bar and the bench realize 
the possibilities and tendencies of practices which may become 
habitual. If they are practices which excite criticism, it may be 
better to have them discussed and explained or to change them in 
such a way as to avoid criticism. It should be remembered, however, 
that it may not always be easy for a judge to choose a fiduciary and 
that in such cases they may choose a judge as one having the confi- 
dence of the community. 


CERTAIN Districr Court PRACTICES 

The Judicial Council has made a number of recommendations 
with a view to increasing the jurisdiction, responsibility and conse- 
quent public importance of the district courts. Both the Judicature 
Commission of 1919-1920 and the Judicial Council, as well as Chief 
Justice Rugg and the Administrative Committee of the District 
Courts, have expressed confidence in the district court bench as a 
whole and the advantages of greater co-operation of the various 
branches of the district court system as a result of the work and 
conferences of the Administrative Committee, which was created in 
1922. We have joined in this expression of confidence and what is 
said here, therefore, is not to be taken as too general a criticism. 
Indeed, some of the suggestions which may be made may apply 
equally well to some members of other courts. 

The manners or peculiarities of some members of the district 
court bench make some members of the bar feel that they would 
prefer not to take cases into a district court if they can help it. 
For instance, it has come to our attention that in one district court 
in the vicinity of Boston on four separate occasions in which two 
different lawyers appeared before him under the supplementary 
process law, or the poor debtor law, the same presiding judge ex- 
cluded all questions addressed to the debtor as to bank accounts 
and bills receivable on the ground that ‘‘ choses in action’’ were not 
assets of the debtor of a kind which could be inquired into in such 
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proceedings! If this had happened merely once, it could be set 
down as a mere accidental mistake, but a constant ruling in several 
different cases on the same point which renders the proceeding be- 
fore the court utterly useless for the purpose for which it was cre- 
ated, indicates no mere mistake, but something in the nature of a 
judicial habit or prejudice on this point which actually defeats the 
purpose of the law. We assume that, 1s a matter of sheer law, a 
petition for mandamus might lie agaimst a judge under such cir- 
cumstances to require him to allow the inquiry, but the bar is too 
busy to dv that at the expense of their clients. If a judge takes 
that attitude, they would naturally decide to advise their clients to 
cross off the claim rather than to resort to mandamus and then they 
would avoid that court on such proceedings and, perhaps, on others 
if they could. 

Another instance has come to our attention, for which there 
seems to be no excuse and no explanation except a judicial habit of 
mind on particular points of some district court judges. The Judi- 
cature Commission called attention in its second report, as long ago 
as 1920, to the practice in some district courts of refusing to take 
jurisdiction of criminal proceedings for non-support brought by a 
wife if a probate court had already assumed jurisdiction in a civil 
proceeding for separate support. Accordingly, where the probate 
proceeding proves ineffective, the unfortunately neglected wife is 
left without any effective remedy in either court. The Judicature 
Commission, of which Judge Sheldon was chairman, expressed its 
opinion —‘‘There is no ground for such an interpretation of the 
statutes.”’ 

But, in view of the difference of opinion among some of the 
judges on this point, they submitied a draft statute, which the 
legislature adopted as St. 1925, e. 126, which reads as follows: 


‘‘An Act Provipinc THat Crvi. Proceepincs SHALL Nor 
3AR PROSECUTION FOR DESERTION OR NON-SUPPORT. 
Section one of chapter two hundred and seventy-three 
of the General Laws is hereby amended by adding at the end 
thereof the following new sentence :—No civil proceeding in 
any court shall be held to be a bar to a prosecution hereunder 
for desertion or non-support.”’ 


This language seems sufficiently clear to remove any doubts 
which any judge might have as to the jurisdiction which he is bound 
to exercise. 
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The subject was again referred to in the third Report of the 
Judicial Council (pages 69-70) and the refusal of district court 
judges to take criminal jurisdiction of non-support cases because 
some probate court had already had them, was referred to as ‘‘con- 
trary not only toa recent statute (St. 1925, e. 126), but also to legal 
principles.”’ 

In its fourth report just published, the Judicial Council again 
referred to the subject (page 50). 

And yet, in the face not only of this discussion, but of the 
express language of the statute, we are informed that, at least, one 
justice of a district court still refuses to take jurisdiction of a 
criminal ease for non-support where a probate court has had the 
ease and issued a decree for separate support upon which the wife 
has been unable to collect anything and, accordingly, has turned to 
the criminal proceeding in the district court for the aid which the 
law provides for her in the interest of the public. 

Here again, it seems that a writ of mandamus would lie to 
compel the exercise of the jurisdiction, but, of course, there is no 
one who can go to the expense of such a proceeding unless it is 
taken up by some lawyer as a matter of professional interest or, 
perhaps, by the Legal Aid Society in the interest of justice. It 
seems strange, however, that a judicial habit of mind should be so 
strong as to create such a situation with its consequent failure of 
the machinery of justice to function. 


DELAYED DECISIONS 


Owing, presumably, to certain long-delayed decisions in the 
United States District Courts, someone introduced a bill into Con- 
gress which was reprinted in the November QuaRTERLY from the 
‘‘United States Daily,’’ to require Federal judges to decide cases 
within five months of the hearing before them. We do not believe 
in this kind of legislation, but we sympathize with the state of mind 
of those who propose it, possibly as a result of some failure of jus- 
tice growing out of judicial neglect. Of course, delay, even long 
delay in some cases, does not necessarily mean neglect. There may 
be complicated problems or uncertain questions of law before an 
appellate court upon which opinions may be divided where an un- 
usual amount of time is needed to give them due consideration amid 
the pressure of other work. But there can be no such excuse offered 
for some of the delays, of which we occasionally hear, in the decision 
of small cases in the district or other courts. 
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Several! cases from more than one court (and they were not all 
in district courts) have recently been called to our attention in which 
decisions were delayed for periods varying from several months to 
two or three years. We have no hesitation in saying that in our 
opinion a judge who thus obstructs justice ought either to change 
his practice or resign. If he has mislaid the papers in the case and 
has forgotten the facts so that he does not know how to decide the 
case it should be his judicial duty and he should be man enough to 
state those facts and ask the lawyers to retry the case. It seems 
desirable that these things should be publicly called to the attention 
of every judge in the Commonwealth, without mentioning the names 
of the judges concerned, in order that they may have the fact 
impressed upon their minds that, however good their intention may 
be, and however strong their personal views or prejudices may be, 
there is a judicial standard, the observance of which the bar and the 
public have a right to expect in the matter of fairness and prompt- 
ness and, we may add, also judicial manners. The reputation of the 
whole bench is, to some extent, in the keeping of each individual 
judge and if he does not measure up to his work he injures the 
position and reputation of his whole court. 

We have no intention of suggesting any ideal or impossible 
standard of judicial manners. Judges are human and the actions 
of counsel before them are not infrequently caleulated to provoke 
irritation, and not all judges of differing temperaments can be 
expected to preside with the quiet firmness, which is the best pre- 
ventive medicine for the disturbing tendencies of lawyers. We 
merely believe that, while sharp language from the bench may be 
oceasionally justified and even needed, every judge should remem- 
ber a fact suggested in the story ouce told to us by the late Justice 
John W. Hammond of the Supreme Judicial Court. He said that 
while still at the bar he was trying a ease before a judge of the 
Superior Court, whose name we have forgotten, and that in the 
course of the trial, in connection with some point, the judge spoke 
to him in a manner which seemed to him so unwarranted by any- 
thing which had taken place that he felt very indignant. He 
stopped a moment, however, and, swallowing his indignation, said 
quietly to the judge, ‘‘Your Honor, I am not accustomed to being 
spoken to in that manner and it disturbs me to such an extent that 
it is difficult for me to do justice to my client’s ease.’ The judge 
saw the point and there was no further exhibition of temper from 
the bench. F. W. GRINNELL. 
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CHARLES DICKENS AS A LEGAL HISTORIAN 
By WILLIAM S. HOLDSWORTH 
New Haven: Yale University Press. 1928. pp. vi, 157 
(Reprinted by Permission for the Harvard Law Review for Dec., 1928) 

The distinguished English historian, Professor Holdsworth, has 
contrived even during his moments of recreation to render us his 
debtors. No two books outside the bounds of technical law are more 
worth reading for law students than Pickwick Papers and Bleak 
House. Even a trained lawyer, however, is puzzled by some of the 
legal points brought up by Dickens, because they have fortunately 
passed forever out of the realm of living law. Professor Holdsworth 
has performed a valuable service to lawyers and laymen alike in 
explaining these obsecurities. And he has done much more than this. 
He has increased our admiration for the genius of Dickens by prov- 
ing his great merit as a legal historian. 

When we study a particular period of the law, the statutes, 
decided cases, and text books give us a record of much that was 
actually done, but we are still far from realizing what the law was 
like then to the men who lived with it. We cannot tell from such 
books how the judges, lawyers, court rooms, and incidents of litiga- 
tion really appeared to litigants and public. We long to see the 
law of that time at work, as vividly as we ean see the law of today, 
and the purely legal writers leave us baffled. If H. G. Wells’ Time 
Machine could only be entrusted for a few days to a law teacher his 
itinerary would instantly be planned. Unlike Mr. Wells’ inventor, 
he would not bother about the unfamiliar future or the glacial 
period, but he would set out eagerly for the Middle Ages, stopping 
off every few decades to visit the courts and haunts of great English 
judges and lawyers, Jessel, Bentham, Eldon, Mansfield, and so 
through the centuries until he quitted the King’s Bench of Bracton 
to begin the return flight. For the sake.of such a voyage we would 
willingly run the risk of a possible arrest for heresy or sedition if 
we spoke too unguardedly to the companions whom we met on the 
way. Until Mr. Wells’ invention becomes available for lawyers, we 
must be content with a perusal of the few books, legal and non- 
legal, which enable us to see judges and lawyers at work. Among 
these Mr. Holdsworth names Fortescue in the fifteenth century, 
Roger North in the latter part of the seventeenth, and Samuel 
Romilly in the latter part of the eighteenth. And for the first half 








20 


of the nineteenth century, now served from our own experience by 
great reforms, ‘‘the legal historian has in Charles Dickens’ novels a 
source of information which, in its range and life-like character, is 
superior to that possessed by the historian of any other period.’’ 

The usefulness of Dickens’ novels is not diminished by the 
presence of a few legal errors.’ Indeed, these prove that he speaks 
freely out of his own observation. If he had submitted his manu- 
script to a lawyer for the correction of possible errors, it might have 
lost in vividness far more than it would have gained in accuracy. 
We know that what Dickens says comes to us at first hand. It is 
fortunate, too, that he could possess such an intimate knowledge of 
law without being a lawyer. If he had belonged to our profession he 
would probably have regarded many of the legal abuses of his day 
as inevitable parts of the law, and so have omitted to deseribe them. 

After this preliminary estimate of Dickens’ importance and a 
brief account of the events which brought him into active contact 
with the law, Professor Holdsworth devotes his first chapter to the 
courts and the dwellings of lawyers as they appear in the novels. 
After reading this account one looks at the decisions of judges in a 
new light. The opinions of a second Vice Chancellor seem a little 
less dignified when it is remembered that they were delivered on 
the upper floor of the old courts surrounding Westminster Hall in a 
room familiarly known as the ‘‘Dog-hole.’’ The third Vice Chan- 
cellor sat even higher in the ‘‘Cock-loft.’’ We learn, too, why 
Bardell v. Pickwick was heard at the Guild Hall instead of at the 
Court of Common Pleas, and why, when we first wander into 
Jarndyce v. Jarndyce, we find the Lord Chancellor sitting at Lin- 
coln’s Inn, although the ease was closed at Westminster Hall. We 
get the interesting information that when Dickens wrote the offices of 
the various courts were scattered all over London and were shame- 
fully overcrowded. Professor Holdsworth intersperses his helpful 
comments with long quotations from the novels, bringing before us 
in convenient space the court rooms and law offices in which were 
prepared and decided so many of the cases which law students must 
wrestle with today. 

The second chapter deals with the lawyers, lawyers’ clerks, and 
other satellites of the law. Professor Holdsworth begins at the bot- 
tom and works upward because Dickens’ knowledge of the lower 
ranks of the legal profession is more extensive. It is a peculiar mis- 
fortune of the law that notwithstanding the nobility of its purpose, 


1 These mistakes are specified at pages 6n. and 149 in the book reviewed. 
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it seems fated to enlist for its subordinate tasks many unprepossess- 
ing persons. This was even more true in Dickens’ day than in our 
own, and the author parades before us a long succession of sheriffs, 
officers, law stationers, office boys, lawyers’ clerks, and shysters. 
Passing to the higher branches of the profession, he identifies the 
original of Serjeant Buzfuz and explains the appearance of a ser- 
jeant on each side of the case of Bardell v. Pickwick. YWeefore 1846 
the serjeants had a monopoly as pleaders at the Common Pleas bar. 
The order was ended in England by the Judicature Act of 1873, 
and Professor Holdsworth mentions that the last surviving ser- 
jeant at law, Lord Lindley, died in 1921, at the age of ninety-three. 
It might be added that the order continued in Ireland, and is still 
represented by Serjeant Sullivan who appeared for Sir Roger Case- 
ment. We are told that Dickens got his idea for the famous letters 
in Serjeant Buzfuz’s speech from the argument of Sir William 
Follett in the action brought by Mr. Norton against Lord Melbourne 
for criminal conversation. Mrs. Norton, by the way, influenced 
another important novel; a rumored incident in her life was the 
basis for the disclosure of a Cabinet secret to the press by Diana 
of the Crossways. While Dickens has little to say of the ordinary 
barrister, we are reminded that Fitzroy Kelly is probably described 
in Inttle Dorrit. The common law pleaders are pictured in A Tale 
of Two Cities. As for judges, the judge in Pickwick Papers is said 
to be Gaselee, and the Lord Chancellor in Bleak House to be Lord 
Lyndhurst, the only Lord Chaneellor born in Boston. 

The third chapter is devoted to Bleak House and the procedure 
of the Court of Chancery. Although some of its abuses had dis- 
appeared before Dickens described them, the author thinks that they 
were all true in 1827, when the story may be assumed to have taken 
place. His extracts from official sources show that the disgraceful 
picture of Jarndyce v. Jarndyce is by no means exaggerated. The 
author takes up in detail the various stages in an equity suit. The 
account of the unsatisfactory methods of taking evidence make it 
easier to understand why at this time equity declined jurisdiction of 
many cases which now seem well fitted for specific performance or 
for an injunction. At the end of the chapter the author shows how 
the publication of Bleak House was followed by thorough-going 
reforms of equity procedure. Not all of these have been adopted in 
this country and we may still take warning from Jarndyce v. 
Jarndyce of what laymen may have to suffer from a chancery suit. 
The reviewer has known more than seven years to elapse between 
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the filing of a bill in equity and the master’s report, to say nothing 
of the subsequent time required before the final decision by an 
appellate court. 

The last chapter deals with Pickwick Papers and the procedure 
of the common law. The main rules were still medieval but were 
overlaid with a number of conventional practices and legal fictions 
to make the law suited to a more complex society. ‘‘The result was 
that the real working rules of practice had come to depend upon the 
conventions of the law courts, just as truly as the real working rules 
of constitutional law had come to depend on the conversations of 
the constitution.’’ After sketching the medieval scheme of com- 
mon law procedure, Professor Holdsworth first takes up the con- 
ventional practices and fictions of the courts which are illustrated 
by Mrs. Bardell’s ease. He shows why the action was begun by the 
arrest of Mr. Pickwick and not by original writ; the explanation of 
the sham bailsmen and of Mr. Pickwick’s removal by habeas corpus 
to the Fleet. He tells why additional jurymen had to be pressed 
into service and why the case was ‘‘opened’’ by a meaningless 
speech. Secondly, he discusses the rules of evidence which pre- 
vented Mr. Pickwick and Mrs. Bardell from giving testimony as to 
facets peculiarly within their knowledge. Thirdly, he deals with 
execution and imprisonment for debt and thinks that Dodson and 
Fogg sought to colle¢ét the judgment by arresting Mr. Pickwick 
because he had no land or tangible chattels and drew his income 
from investments which could not be taken on execution. Professor 
Holdsworth might have given a reference to the chapter on 
‘‘Amercement and Fine’’ in Fox’s Contempt of Court.2, In con- 
clusion he compares the defects of the equity and common law pro- 
cedure as brought out in the two novels of Dickens, and decides that 
although equity at the period described was superior in some points, 
the common law was on the whole less archaic. 

Although some of the information in this book has already 
appeared in the author’s great History of English Law, it derives 
an inereased force from the picturesque material with which it is 
surrounded. All lawyers and all lovers of Dickens will be wise in 
reading Professor Holdsworth’s book. 

ZECHARIAH CHAFEE, JR. 
Harvard Law School. 


2? Fox, The History of Contempt of Court (1927) 118. 

















SERJEANT BUZFUZ 


** Damages, gentlemen — heavy damages is the only punishment with which you ean 


visit him; the only recompense you can award my client. And for those damages she 
now appeals to an enlightened, a high-minded, a right-feeling, a conscientious, a dis- 
passionate, « sympathising, a contemplative jury of her civilized countrymen.’’ 
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SERJEANT Buzruz 

Professor Holdsworth gives us the account of Serjeant Buzfuz, 
as follows: ‘ 

The original of Serjeant Buzfuz, Mrs. Bardell’s counsel, was 
Mr. Serjeant Bompas, who was made a serjeant in 1827. He is 
represented as possessing a ‘‘fat body and a red face’’; and he was 
certainly the man to brief for a case like Mrs. Bardell’s. Both his 
speech to the jury,* and his examinations of the witnesses were 
masterly. His famous treatment of the only letters which had 
passed between the plaintiff and defendant was calculated to im- 
press the jury—having regard to the admissions made by witnesses 
who were admittedly friends of the defendant. It is well known 
that Dickens got his idea for this part of the serjeant’s speech from 
a contemporary cause celebre—the action brought by Mr. Norton 
against Lord Melbourne for criminal conversation.t| Mr. Theobold 
Mathew has printed part of Sir William Follett’s speech for the 
plaintiff in that action.{ Sir William, after explaining that all the 
letters except three had disappeared, said, 


‘*These three notes, which have since been found, relate only 
to his hours of calling on Mrs. Norton, nothing more; but there is 
something in the style even of these trivial notes to lead at least to 
something like suspicion. Here is one of them: ‘I will call about 
14 past 4 or 5 o’clock. Yours, Melbourne.’ There is no regular 
beginning of the letters; they don’t commence with ‘My dear Mrs. 
Norton,’ or anything of that sort, as is usual in this country when a 
gentleman writes to a lady. Here is another . . . ‘How are you?’ 
Again there is no beginning, as you see. ‘How are you? I shall not 
be able to call to-day, but probably shall to-morrow. Yours, &c., 
Melbourne.’ This is not the note of a gentleman to a lady with 
whom he may be aequainted. The third runs: ‘There is no house 
to-day. I shall eall after the levée, about 4 or % past. If you 
wish it later let me know. I shall then explain to you about going 
to Vauxhall. Yours, &c., Melbourne’... They seem to import 
much more than the words convey. They are written cautiously, I 
admit—there is no profession of love in them, they are not love- 
letters, but they are not written in the ordinary style of corre- 
spondence usually adopted . . . between intimate friends.’’ 


Now compare this with the Serjeant Buzfuz’s speech :* 


‘‘And now, gentlemen, but one word more. Two letters have 


*Mr. Atlay, Victorian Chancellors, 11, 163 n. 2, says, “I have always believed that 
the speech of Serjeant Buzfuz was largely indebted to the eloquence of Charles Phillips 
on behalf of the plaintiff in Guthrie v. Sterne, an Irish case printed in 1822.” 

+ See ibid., II, 161-164. 

t Law Quarterly Review, XXXIV, 325-326. 

* Pickwick, chap. xxxiv. 
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passed between these parties, letters which are admitted to be in 
the handwriting of the defendant, and which speak volumes indeed. 
These letters, too, bespeak the character of the man. They are not 
open, fervent, eloquent epistles, breathing nothing but the language 
of affectionate attachment. They are covert, sly, underhanded com- 
munications, but, fortunately, far more conclusive than if couched 
in the most glowing language and the most poetic imagery—letters 
that must be viewed with a cautious and suspicious eye—letters that 
were evidently intended at the time, by Pickwick, to mislead and 
delude any third parties into whose hands they might fall. Let me 
read the first :—‘Garraway’s, twelve o’clock—Dear Mrs. B.—Chops 
and Tomato sauce. Yours, Pickwick!’ Gentlemen, what does this 
mean? Chops and Tomato sauce. Yours, Pickwick! Chops! Gra- 
cious heavens! and Tomato sauce! Gentlemen, is the happiness of a 
sensitive and confiding female to be trifled away by such shallow 
artifices as these? The next has no date whatever, which is in 
itself suspicious. ‘Dear Mrs. B., I shall not be at home till to- 
morrow. Slow coach.’ And then follows this very remarkable ex- 
pression: ‘Don’t trouble yourself about the warming-pan.’ The 
warming-pan! Why, gentlemen, who does trouble himself about a 
warming-pan? When was the peace of mind of a man or woman 
broken or disturbed by a warming-pan, which is in itself a harm- 
less, a useful, and I will add, gentlemen, a comforting article of 
domestic furniture? Why is Mrs. Bardell so earnestly entreated 
not to agitate herself about this warming-pan, unless (as is no 
doubt the ease) it is a mere cover for hidden fire—a mere substitute 
for some endearing word or promise, agreeably to a preconcerted 
system of correspondence, artfully contrived by Pickwick with a 
view to his contemplated desertion, and which I am not in a eondi- 


tion to explain? And what does this allusion to the slow coach 
~— 
mean ? 








Note. 


In reading Pickwick it should be remembered that neither he 
nor Mrs. Bardell could take the stand because of the rule of law, 
which survived even in Massachusetts until 1856, that parties were 
not allowed to testify. The reason for this rule was so strong in 
the minds of the bar that the distinguished commission on the 
Massachusetts practice act of 1851 stated that they ‘‘did not think it 
for the interest of justice of the public morals’’ to allow parties to 
testify. (See Hall’s Mass. Practice, p. 156.) Such is the conserva- 
tion of lawyers about some simple matters. The persons knowing 
most about the case were excluded from the witness stand! The 
rule was changed in 1856 and while the public morals may not be 
all that they should be we are not aware that they have suffered 
from this change. F. W. G. 
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MR. JUSTICE HOLMES IN HIS 88TH YEAR 


Mr. Justice Oliver Wendell Holmes was born on March 8, 1841, 
and will be eighty-eight years old on March 3, 1929. He was ap- 
pointed an associate justice of the Supreme Judicial Court of 
Massachusetts in 1882 and chief justice in 1899. In 1902, he was 
appointed a justice of the Supreme Court of the United States. 
With a record of forty-seven years of continuous judicial service, 
he is still apparently carrying his full share of the work of our great 
national tribunal with a background of extraordinary intellectual 
experience combined with the imagination and enthusiasm of a 
young man. 

Those who think that they would like to have an elective 
judiciary in Massachusetts or in the Federal courts may well pause 
and reflect upon the question whether the state and nation would 
have been better off under a system of judicial selection and tenure 
which would have excluded Mr. Justice Holmes from the bench and 
from the opportunity for public service which the bench has given 
him. The Massachusetts and Federal system of selection and tenure 
has enabled the people not only of Massachusetts but of the whole 
nation to obtain the benefit of judicial capacity, whenever and wher- 
ever it may be found, whether or not it is in a man who is sufficiently 
well-known, popular, or ‘‘available’’ to be nominated or elected to 
anything. 

Mr. Justice Holmes was appointed to the Supreme Judicial 
Court of Massachusetts in 1882 because he was an outstanding 
legal scholar. After some years of practice in Boston, he had re- 
cently joined the faculty of the Harvard Law School and intended 
to devote himself to teaching law. He was a man whose training 
and tastes were such that, like many other distinguished Massa- 
chusetts judges, the idea of entering a political contest for a seat 
upon the bench would not have been considered for a moment. An 
elective system would have excluded him from the bench and have 
prevented the public from receiving the benefit of his service. For- 
tunately, Massachusetts has always stood by the great principle of 
the twenty-ninth article of her bill of rights and consequently has 
been able to contribute Judge Holmes to the nation. 

Few of us realize that this man, who is still in active service 
at eighty-eight, was seriously wounded four or five times during the 
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Civil War, returnirg to service again each time as soon as he was 
able to get about. A short time ago, a letter from his father, Dr. 
Oliver Wendell Holmes, was discovered which was printed in the 
Harvard Alumni Bulletin for December 22, 1927, and from which 
the following extracts are taken. This letter was written to Mr. 
Frederick S. Cozzens, of New York, by Judge Holmes’ father, Dr. 
Oliver Wendell Holmes. It was dated, ‘‘May 24, 1863,’’ and was 
written after the publication in the Atlantic Monthly of Dr. Holmes’ 
account, ‘‘My Hunt After the Captain,’’ and soon after the young 
soldier had been wounded at Fredericksburg. 


‘*My dear Cozzens: 


‘**T thank you, too, for your pleasant words about my boy, ‘The 
Captain’ of my Atlantic narrative. He has had singular escapes 
to be sure. Five times hit. 1. Knocked down at Ball’s Bluff by 
spent ball in the stomach. 2. Shot through heart, in directly over 
heart, out over right nipple. 3d. At Antietam through neck, with- 
in an inch or so of middle line; 4th at Fredericksburgh, the other 
day, his knapsack supporter knocked to pieces, as he lay in front 
of a battery. 5th at next discharge but one, a bullet from a spheri- 
eal case buried in his heel bone, from the outer side. This last 
wound will keep him quiet for a while, but probably not leave any 
permanent lameness. He lies on a couch and receives lots of pretty 
company, is very jolly and does not seem to think much about his 
past exposures. Wounds of the bone are slow affairs and the war 
may have changed its aspect before he is on his foot again. I 
don’t think he values himself so much for his military adventures, 
though he has really been brave and faithful, as (illegible) powers 
and tastes which he is having a chance to cultivate just now. Per- 
haps you would like a photograph of the ‘Boy’ (At 22 standing 
six feet and over in his military shoes) at any rate I will send you 
one. 

‘‘Very sincerely yours 
‘““OWH.”’ 
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APPOINTMENTS TO THE SUPREME JUDICIAL COURT 
(Reprinted from the Boston Herald of January 30, 1929.) 

The selection of Fred T. Field as a justice of the Supreme 
Judicial Court has met with the widespread approval of the bar, 
first, because of his outstanding qualifications for the position which 
are recognized by all who know him, second, because his appoint- 
ment marks a return to the sound practice of earlier years of keep- 
ing on that court a mixture of men from both sides of the bench. 

There has been no appointment from the bar since 1906, when 
Chief Justice Rugg was appointed as an associate justice. This 
practice of promotion from the Superior Court during a period of 
twenty-two years resulted in an impression, reflected in the news- 
papers and probably in the minds of many lawyers, that it was the 
traditional practice. One paper spoke of Mr. Field’s appointment 
as ‘‘unprecedented.’’ But constant promotion from the Superior 
Court was not the expected practice prior to 1906 and it never 
should be the traditional practice. ‘‘Traditions’’ seem to grow in 
these days almost as rapidly as they are forgotten. 

A considerable source of the strength of the court, in the past, 
has come from the appointments from the bar. Of the sixteen 
chief justices since 1775, two (not counting John Adams who never 
sat in court), Theophilus Parsons and Lemuel Shaw, were both 
appointed to the chief justiceship directly from the bar at critical 
periods in the history of the court and of the law. Of the fifty- 
nine associate justices between 1775 and 1906, at least forty were 
taken from the bar and of the twenty-eight appointed since the 
Superior Court was created in 1859, ten (if we are not mistaken) : 
Gray, Colt, Foster, Endecott, Soule, Charles Allen, Holmes, James 
M. Morton, Loring and Rugg, were appointed from the bar and the 
rest from the Superior Court. 

Such appointments help to keep the court more in touch with 
the thought of the bar and should be expected from time to time 
for that reason without interfering with the natural and legitimate 
ambition for promotion of judges of the Superior Court. Indeed, 
there is no reason why promotion should be confined to the Superior 
Court. While we assume that most appointments will be from that 
court, it should not be considered inconceivable that a judge of 
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some other court may be qualified for such promotion. The only 
test is the good of the service. In 1806, on the resignation of Chief 
Justice Dana, two judges of the court urged Governor Strong to 
appoint Mr. Parsons, directly from the bar, as chief justice without 
consulting him. This was done. He was persuaded to accept and 
the modern administration of justice in Massachusetts began with 
him. 

The Supreme Judicial has to deal with problems which are not 
confined to those arising in the Superior Court. The whole field 
of real estate law and practice, which is of far-reaching importance, 
is largely beyond the experience of many Superior Court judges. 
Mr. Justice Jenney was an exception in this respect. The con- 
veyancing bar from time to time in the past has felt the practical 
effects of certain decisions which resulted from lack of imagination 
as to the practical business of conveyancing. Of course, no mem- 
bers of any court can be expected to be omniscient. The ablest 
courts are bound to be mistaken sometimes. This note is written, 
not for the purpose of criticising or disparaging in any way the 
justices of the Superior Court. Our point is that the final court of 
appeal from all the other courts should be made up in the future, 
as it was in the past, from varied sources. Too stereotyped a system 
of selection tends to encourage judicial ruts. 

Run over the,list of justices of the past in the Manual of the 
General Court and see the variety of legal scholarship, imagination, 
intellectual force, wide reading, power of statement, knowledge of 
men and experience with the practical business of life, which stands 
out from that list of names for any one who has read something of 
their persoual history* and which contributed to the judgment of 
the court. 

The sound development of the Supreme Judicial Court requires 
a continuance of these qualifications. No souree of supply should 
be ignored. 

Turning from our own court to the Supreme Court of the 
United States, what do we find? Of the chief justices, most of 
them were appointed to the position of chief justice directly from 
the bar: Marshall, Taney, Chase, Waite, Fuller and Taft. Of the 
present court, five (besides the Chief Justice) were appointed 
directly from the bar: McReynolds, Brandeis, Butler, Sutherland 
and Stone. 





(* See list of memorials prepared by Dr. Wire of the Worcester County Law 
Library in the ‘““Massacuusetts Law QuarterLy” for May, 1925, p. 68.) 
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Turning to the past contribution of Massachusetts to that 
court, we should remember that Joseph Story was appointed directly 
from the bar at the age of thirty-two and that Benjamin R. Curtis 
was appointed directly from the bar at the age of forty-two. 

There was nothing ‘‘unprecedented’’ in the appointment of 
Mr. Field. 


F. W. GRINNELL. 
Boston, Mass., January 28, 1929. 


Note. 

The list of judges appointed since 1859 who are not pro- 
moted from the Superior Court, as given above, should be increased 
by the addition of three names. Judge Chapman, later Chief Jus- 
tice, was appointed from the bar in 1860 (see 112 Mass. 558). Judge 
Wells was appointed in 1866 after service as a Judge of Probate 
(see 119 Mass. 605). Judge Walbridge A. Field, later Chief Jus- 
tice, was appointed from the bar in 1881 (see 174 Mass. 591). 
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THE FOURTH REPORT OF THE JUDICIAL COUNCIL 
A paper read by JOSEPH H. CINAMON, Es@Q., at a recent meeting of the 
Law Society of Massachusetts 

At the suggestion of Edward M. Dangel, Esquire, President 
of the Law Society of Massachusetts, I have read the Fourth Re- 
port of the Judicial Council of Massachusetts and, at his request, 
I have set down my impressions, which I am pleased to offer for 
your approval. 

Someone once remarked that progress is the result of dis- 
content. If that is true, whether we can actually see it or not, our 
law and its system of administration must needs be progressive. I 
do not believe there was ever a time when society was content with 
the administration of the law as it existed at any period. Some- 
times this discontent has been more active than at others. In the 
past quarter century we have seen much development in science 
and industry, while at the same time, although an effort was made 
to keep the law and its administration abreast with the stride of 
other human activities, we have fallen somewhat short of the mark. 
When the situation becomes more or less acute is the time when 
concerted effort is made to find a possible cure. Insulin was the 
result of much diabetes; sanitation in the tropies resulted from 
much yellow fever ;,and so our Judicial Council, created by act of 
the Legislature in 1924, resulted from dissatisfaction with our 
judicial system and kindred matters. 

The Judicial Council, as you are probably aware, is made up of 
men eminently fitted for the position held by them, being qualified 
by learning and experience. I have before me their Fourth Annual 
Report. I cannot help but comment on the great amount of study 
and effort which the council must have expended in the compilation 
of it. 

Many suggestions for relieving Court congestion are to be 
found in the report; principally the report advocates a system by 
which motor vehicle accident cases shall be more speedily disposed 
of and with greater satisfaction to the litigant as well as to coun- 
sel. It is proposed to give the District Courts enlarged jurisdic- 
tion for the purpose of enabling these Courts to handle such cases. 
It is suggested that unless the bar in general makes greater use of 
these Courts, the time will come when the congestion in our Su- 
perior Court will be so great, as a result of demand for trial by 
jury, that all such cases may have to be tried before a Commission 
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created for that purpose, similar to our Industrial Accident Board. 
Needless to say, none of us lawyers want such a Commission. 

If we are to avoid legislation, designed to make it unprofit- 
able and inexpedient, to bring automobile cases in our Superior 
Court, every member of the bar should give careful consideration 
to his case before he decides to bring suit in the Superior Court 
and claim a trial by jury. The lawyer, after all, must and should 
know the value of his case. It is not necessary to name an Ad 
Damnum of $5,000 or $10,000 where the lawyer must know that his 
recovery cannot exceed 10% of that amount. We are, of course, 
all of us loath to relinquish the right to trial by jury in any ease, 
and if we are to guard that right, everyone of us must see to it 
that it is not abused. There is no reason why a single Justice in 
the ordinary more or less minor case cannot decide the facts as 
well as the law. His experience, from constant hearing of parties, 
in my opinion, makes him more qualified than the man in the or- 
dinary walk of life whose principal interests in life do not carry 
him beyond his own limited field of employment or outside the 
circle of his immediate society. It has always seemed strange to 
me that in equity cases we are willing to entrust the determination 
of facts to a single Justice, and what is more in most prolonged 
equity cases, to a Master selected from among the members of the 
bar, and that, irrespective of the amount of money involved or the 
interests at stake, while in actions at law, particularly in tort, we 
clamor to get before a jury. It has often occurred to me that the 
bringing of actions before a jury that might well be tried before 
a single Justice is an admission of the weakness of the plaintiff’s 
cause and a play for sympathy. Then again, Judges, particularly 
those whose duties take them from place to place, are not hampered 
by local prejudices. To illustrate,—take the average criminal case 
tried in Suffolk or Middlesex Superior Court. I think the members 
of the bar will agree with me that a jury sitting in a criminal case 
in Suffolk County is largely a defendant’s jury and requires al- 
most conelusive proof before it will convict, while exactly the re- 
verse is true in Middlesex County. I believe that the changes in 
legislation proposed by the Council, which are, of course, experi- 
mental, would not be required if every lawyer were to appoint 
himself a guardian over our present jury system to see to it that 
it is not abused, and unless that is done, some means will neces- 
sarily be adopted, of which not all of us will approve. 

It oceurs to me that to further insure the efficiency of the 
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District Courts and to avoid the possibility of local favoritism, 
(and the latter cannot be avoided regardless of how earnest or 
honest the local judge may be since he is human though be he a 
judge) a system of a Cireuit Court might be established with 
judges of the calibre of the Superior Court, at the same salary as 
the Superior Court Judges now enjoy and subject to the same re- 
strictions as to private practice. 

The Council has recommended the extension of our compul- 
sory insurance law in automobile cases to include property damage 
up to an amount of $1,000. I believe that this recommendation 
should be heartily endorsed. It seems hardly fair to permit the 
irresponsible automobile operator on our highways to cause damage 
to property and complacently grin with the knowledge that he 
cannot be made to pay because he is financially irresponsible. The 
extension to cover property damage would undoubtedly eliminate 
a great percentage of the so-called ‘‘nervous shock’’ cases by which 
attempts are made to recover for property damage under the guise 
of personal injury. 

The Council has recommended an increase in the entry fees 
in the Superior Court. While such increase might tend, and un- 
doubtedly would tend to diminish the number of actions brought in 
that Court, it might bar a just claim of a poor litigant, and serious 
consideration should be given the matter before its adoption. 

That there are unprofessional practices in connection with 
motor vehicle accident litigation is not a moot question. Anyone 
of us who have had anything to do with defending some of these 
claims must be well aware of their existence. A lawyer who has 
any semblance of respect for his profession and its ideals (and if 
he has not he should speedily withdraw) must consider it vile in- 
deed to employ runners or lead men. But while we deplore the 
conduct of lawyers engaging runners, we must not overlook an 
equally deplorable method employed by some of our insurance com- 
panies in that as soon as may be, a representative is sent to the 
home of the injured party and an attempt made to obtain a re- 
lease for as nominal a sum as possible, the representative often 
disparaging the legal profession in general and advising against 
retaining counsel. Attention should also be called to the practice 
of insurance companies sending representatives to injured parties 
and obtaining statements in writing couched in the trained lan- 
guage of the investigator so that it appears to tell the story ex- 
actly as the party has related it but in reality contains a phrase 
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here and there, which legally interpreted, at least tends to cast a 
doubt upon the liability. If we are to attack one evil, we must do 
so while attacking also the other evil. Both are equal wrongs. 

The exaggeration of minor claims, while it may result in an im- 
mediate increased return, must necessarily have the effect of di- 
minished return on a meritorious one. The lawyer who establishes 
a reputation for fairness in his dealings with insurance companies 
will find that he has to bring but a minimum number of actions. 

The report of the Council recommending that petty motor 
vehicle offences be withdrawn from the category of criminal of- 
fences, should receive the hearty endorsement of the bar and the 
layman alike. It is suggested that such offences be taken care of 
by the office of the Registrar of Motor Vehicles or by a procedure 
civil in nature. The making of every petty offence a criminal 
record necessarily leads to disrespect for law. Such a procedure 
would, of course, free our Police Officers so that they would be 
enabled to put their time to more important matters. 

The recommendation of the Council that the Courts be given 
power to transfer cases brought in different counties arising out of 
the same accident so that they may be tried together, should be 
endorsed. 

The recommendation of the Council giving the Lower Courts 
jurisdiction in eases of perjury, should also be endorsed. Any of 
us who have had any experience in trial work, recognize the fact 
that deliberate perjured testimony is frequently offered. 

Time does not permit a detailed discussion on every matter 
contained in the exhaustive report of the Council. The report it- 
self is public document No. 144 and may be procured at the State 
House upon request. Every lawyer should thoroughly acquaint 
himself with it and should adopt a code of practice in his office 
which would tend to minimize, if not wholly cure, the evils to which 
it calls attention. The American people have acquired the habit 
of legislating against every evil, real or fancied, so that today we 
are overburdened with laws. A great many legislative acts would 
not be required were the lawyers inclined to so conduct their prac- 
tice that the evils against which the legislation is enacted would 
not have existed. 
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MEMORANDUM IN SUPPORT OF SENATE BILL NO. 38 


(Introduced on the petition of the Massachusetts Bar Association 
pending before the Judiciary Committee of the Legislature.) 


An Act relative to Appeals in Capital Cases. 


‘‘Section thirty-three E of chapter two hundred and seventy- 
eight of the General Laws, inserted by section one of chapter two 
hundred and seventy-nine of the acts of nineteen hundred and 
twenty-five and amended by section four of chapter three hundred 
and twenty-nine of the acts of nineteen hundred and twenty-six, 
is hereby further amended by adding at the end thereof the 
words :—In a capital case the entry in the supreme judicial court 
shall transfer to that court the whole case for its consideration of 
the law and the evidence, and the court may order a new trial if 
satisfied that the verdict was against the law or the weight of 
the evidence, or because of newly discovered evidence, or for any 
other reason that justice may require. After the entry of the 
appeal in a capital case and until the filing of the reseript by the 
supreme judicial court motions for a new trial shall be presented 
to that court and shall be dealt with by the full court, which may 
itself hear and determine such motions or remit the same to the 
trial judge for hearing and determination. If a motion is so 
remitted, or if any motion is filed in the superior court after 
rescript, no appeal shall lie fiom the decision of that court upon 
such motion unless the appeal is allowed by a single justice of the 
supreme judicial court on the ground that it presents a new and 
substantial question which ought to be determined by the full 
court.’’ 


This Act presented by the Judicial Council in its Third Report 
is again recommended in its Fourth Report ‘‘ With Emphasis’’. 

The bill has the unanimous support of the Committee on Legis- 
lation of the Massachusetts Bar Association composed of lawyers 
from different parts of the state. 

For many years in all jurisdictions in which the common law 
prevailed, exceptions in capital cases, as well as in other criminal 
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and in all civil cases, brought up only questions of law. The appel- 
late court might order a new trial if there was no evidence to 
support the verdict, but had no power to set aside the verdict if it 
appeared to be against the weight of the evidence, or unreasonable, 
or if it seemed that there had been a miscarriage of justice on any 
ground not constituting an error of law. In comparatively recent 
years power to act in such eases has been given to appellate courts 
in England and Scotland, and in the states of New York and New 
Jersey. In Massachusetts and in most of the other states the power 
to order a new trial on the ground that the verdict is against the 
weight of the evidence rests solely in the judge who presided at the 
trial, without appeal to any higher tribunal. 

Experience in recent years of the great public excitement which 
often accompanies murder trials, and the attacks, often wholly 
unjust, made by the partisans of the accused upon the judge who 
presided at the trial, make it important not merely that the accused 
have a fair trial and be not executed on insufficient evidence, but 
that the publie be satisfied that he has had a fair trial. A re- 
examination of the evidence by some different tribunal will almost 
always be necessary in close cases, in order to satisfy publie opinion ; 
and it is better that such other tribunal be the Supreme Judicial 
Court than a lay commission, however eminent its members, ap- 
pointed for the occasion by the Governor in connection with an 
application for pardon. 

We believe the apprehensions expressed by some members of 
the bar in regard to this proposal to be without sufficient basis. 
We think the proposed act would reflect not only a sound publie 
policy, but would encourage a more wide-spread belief in the com- 
munity as to the soundness of judicial procedure. We do not share 
the apprehensions as to the results of the act which we under- 
stand were expressed before the Judiciary Committee at the hear- 
ings in 1928 and some of which were reported in the newspapers. 
Great apprehensions are commonly expressed by some members of 
the bar whenever changes in practice are proposed. 

The proposal contains no invasions whatever of the function 
of the jury, but simply opens up before the full bench for recon- 
sideration every judicial act of the trial judge as it should be 
subject to reconsideration. Opportunity for such reconsideration, 
of course, does not mean that an appellate court will abandon its 
natural and proper caution in reviewing the acts of a judge who 
presided at a trial and heard all the evidence, but in view of the 
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human possibilities of error and judgment, we believe that in 
murder eases the general supervisory funetions of the Supreme 
Judicial Court which we suggest should exist. 

In these cases the complete typewritten transeript of the evi- 
dence is now sent upon appeal instead of the condensed report 
reduced to narrative form as was formerly the practice. While any 
appellate court will be slow to revise the decision of a trial judge 
upon questions within his discretion such as denial of a motion 
for a new trial on the ground that the verdict was against the 
weight of the evidence or on the ground of the insufficiency of 
newly discovered evidence relied upon in support of the motion, 
we believe that the general powers of the full bench should cover 
these questions. 

We eall attention to the following passage in the third report 
of the Judicial Council, page 40, 


‘* As the verdict on such an indictment involves the is- 
sues of life and death, we think the responsibility too great 
to be thrown upon one man. If he errs in any matter of 
discretion as distinguished from law, the result is irrepara- 
ble. Even if he is right, his decisions may be challenged, 
especially in a time of public excitement and there is no 
tribunal to establish the fact that he is right. It is vital 
that our Courts do justice; it is also vital that people know 
that they’ do justice.’’ 


We also believe that there should be but one appeal as of right 
in these eases and that after the case has reached the Supreme 
Judicial Court on the first appeal all the subsequent motions for a 
new trial should be addressed to the full bench of the Supreme 
Judicial Court which then has the whole case before it; that such 
motions should not be made as a matter of right, but should be 
addressed to the sound discretion of the full bench instead of 
having the ease shifted back and forth between the Superior Court 
and the Supreme Judicial Court upon successive motions as may 
happen under the present practice with the inevitable delay and 
public misunderstanding involved. 

The suggestion that the proposed act would require the full 
bench to retry the ease and hear the witnesses seems to us without 
foundation. 

Puiuie NICHOLS, 


Chairman, Committee on Legislation, 
Massachusetts Bar Association. 











